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RIN  No.  0581-AA39 

Recordkeeping  Requirements  for 
Certified  Applicators  of  Federally 
Restricted  Use  Pesticides 

AOENCY:  Agricultural  Marketing  Service 
(AMS). 

ACTION:  Proposed  rule. 

SUMMARY:  AMS  is  proposing  to  amend 
its  regulations  at  7  CFR  by  adding  new  - 
requirements  for  recordkeeping  by 
certified  applicators  of  federally 
restricted  use  pesticides.  The  new 
regulations  are  being  proposed  for  the 
purpose  of  implementing  section  1491  of 
the  Food.  Agriculture.  Conservation,  and 
Trade  Act  of  1990  (FACT  Act),  which 
requires  such  recordkeeping.  The 
records  are  needed  to  form  a  data  base 
for  agronomic  and  environmental 
surveys  by  State  and  Federal  agencies 
and  for  annual  repenting  to  Congress  by 
the  U.S.  Department  of  Agriculture  and 
the  Environmental  Protection  Agency  on 
the  use  of  agricultur^d  and 
nonagriculhu'al  federally  restricted  use 
pesticides.  The  proposed  regulations 
include  provision  for  protecting  the 
identity  of  individual  producers  in  such 
surveys  and  reports  and  do  not  include 
any  requirement  for  reporting  by 
certiHed  applicators. 


SUPPLIMENTABY  MFORMATIONC 

Executive  Osdar  12291  and  RsgalaDory 
Ftexibinty  Act 

The  United  States  Department  of 
Agriculture  (USDA)  has  detenaomed  titaf 
this  proposed  rule  Is  not  a  mafor  rule 
under  ^ecutive  Order  12291.  Rnioatd 
not  result  in  an  annual  effect  ob  tite 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries^ 
Federal  State,  or  local  government 
agencies  or  geographic  regions:  Rr 
significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovation,  or  on  tite 
ability  of  United  States-based 
enterprises  to  compete  with  foceigB- 
based  enterprises  in  export  or  domestic 
mari(ets. 

This  proposed  acjion  has  also  been 
reviewed  under  the  Regtdatory 
Flexibility  Act  (5  U.S.C.  001  et  seq.).  The 
Administrator  of  the  Agriodlnral 
Marketing  Service  has  determiaed  that 
the  maximum  number  of  small  entities 
affected  by  this  proposed  rule  wmdd  be 
less  than  982,000  producers  of 
agricultural  commodities.  The  econosme 
impact  on  tirese  small  entities  would, 
however,  amount  to  no  more  than  $5  per 
application  of  federally  restricted  use 
pesticides  based  on  the  amount  of  time 
necessary  to  maintain  a  record.  It  also 
has  been  estimated  that  the  time 
required  to  conqilete  a  record  would  be 
less  titan  5  minutes  per  applicatioa.  This 
estimate  could  vary  depending  on  the 
number  of  pesticide  applications  used 
by  the  producer  to  control  agricultural 
pests.  Therefore,  the  proposed  action 
would  not  have  a  significant  eamomic ' 
impact  on  a  substantial  number  of  small 
entities. 


DATES:  Comments  must  be  received  on 
or  before  August  10, 1992. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  concerning 
this  proposal.  Written  comments  should 
be  sent  to  Dr.  Alan  Post,  Docket 
Manager.  USDA-AMS,  Science 
Division,  P.O,  Box  96456,  room  3522-S, 
Washington,  DC  20090-6456  and  should 
refer  to  the  docket  title  and  number 
located  in  the  heading  of  this  document. 
All  comments  submitted  in  response  to 
this  proposal  will  be  available  for  public 
inspection  in  room  3064,  South 
Agriculture  Building,  14th  .& 
Independence  Avenues.  SW..  between 
the  hours  of  9  a.m.  and  3  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Craig  A.  Reed,  Director.  Science 
Division,  AMS,  room  3064  South 
Building,  Washington,  DC  20090-6456, 
(202)  720-5231. 


Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  ^ecutive  Order  12778,  Civil 
Justice  Reform.  If  adopted,  this  proposed 
rule:  (1)  Will  not  preempt  any  ^te  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule;  (2)  will  not  have 
any  retroactive  effect;  and  (3)  wrtil  not 
require  administrative  proceedings 
before  parties  may  file  suit  chaUmging 
the  provisions  of  tiiis  rule. 

Paperwodk  Reduction  Act 

In  accordance  with  section  3507  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507),  the  recordkeeping 
provisions  that  are  included  in  this 
proposed  rule  have  been  submitted  for 
approval  to  the  Office  of  Management 
and  Budget  (OMB).  Written  conoieots 
will  be  considered  if  submitted  to  tiie 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  Attention;  Desk  Officer 


for  Agricultural  Mariceting  Service, 
Washington,  DC  20503.  Please  submit  a 
duplicate  copy  of  comments  to;  Director. 
Science  Division,  room  3064,  South 
Agriculture  Building,  P.O,  Box  96456. 
Washington,  DC  20090-6456. 

Background 

As  part  of  the  Food,  Agriculture, 
CbM^ation,  and  Trade  Act  of  1990. 
fPub.  L 101-624;  7  U.S.C  136i-l). 
hereinafter  referred  to  as  the  FACT  Act, 
Ongress  mandated  the  establishment. 

the  Secretary  of  Agriculture  in 
consultation  with  the  Administrator  of 
tim  Environmental  Protectiem  Agency,  of 
requitements  of  the  Environmental 
Piotection  Agency,  of  requirements  for 
recordkeeping  by  all  certified « 
applicators  of  federally  restricted  use 
pesticides,.  A  certified  applicator  is  an 
individual  who  is  certified  by  the 
Environmental  Protection  Agency  (EPA) 
or  a  State  to  use  or  supervise  the  use  of 
restricted  use  pesticides.  Applicator 
certification  programs  are  administered 
by  EPA,  other  Federal  Agencies,  and 
States.  A  restricted  use  pesticide,  as 
distinguished  from  a  general  use 
pesticide,  is  one  that  has  been  classified 
as  such  under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA, 
at  7  U.S.C.  136a(d)(l)(c)).  FIFRA  through 
EPA  regulations  further  provides  that 
restricted  use  pesticides  may  be  applied 
only  by,  or  under  the  supervision  of.  a 
certified  applicator.  Applicator 
certification  requirements  are  provided 
in  the  EPA  regulations  (40  CFR  171). 

A  certified  applicator  may  be  a 
commercial  applicator  or  a  private 
ai^licator.  A  private  applicator  is  one 
v^o  uses  or  supervises  the  use  of  any 
restricted  use  pesticide  for  the  purposes 
of  producing  any  agricultural  commodity 
on:  (1)  Property  that  is  owned  by  the 
applicator  or  rented  by  the  applicator  or 
the  employer  of  the  applicator;  or  (2)  if 
applied  without  compensation  other 
than  trading  of  personal  services 
between  producers  of  agricultural 
commodities,  on  the  property  of  another 
person.  A  commercial  applicator  is  one 
u^o  uses  or  supervises  the  use  of  a 
restricted  use  pesticide  for  any  purpose 
on  property  other  than  as  provided 
under  the  definition  of  a  private 
applicator.  Some  private  applicators 
may  be  commercial  applicators  in  some 
situations,  and  vice  versa. 

Under  regulations  implementing  the 
FIFRA,  EPA  approves  State  programs 
for  certification  of  applicators  and 
administers  such  certification  programs 
ki  States  er  Indian  tribes  without 
apfuroved  certification  programs.  State 
cerfification  programs  approved  by  EPA 
for  private  and  commercial  applicators 
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are  operated  in  every  State  except 
Colorado  and  Nebraska.  In  Colorado, 
EPA  certifies  private  applicators,  with 
conunercial  applicators  certified  by  the 
Colorado  Department  of  Agriculture.  In 
Nebraska,  EPA  certifies  both 
conunercial  and  private  applicators. 

EPA  has  also  approved  four  Federal 
agency  plans  to  certify  their  employees 
as  applicators  of  restricted  use 
pesticides:  The  Department  of 
Agriculture,  the  Department  of  Defense, 
the  Department  of  Energy,  and  the 
Department  of  the  Interior.  EPA  has  also 
approved  the  Fort  Berthold  Tribal 
certiHcation  program  and  is  assisting 
other  Indian  tribes  in  the  development 
of  certification  programs. 

Currently,  imder  rules  promulgated  by 
EPA  or  the  States,  commercial 
applicators  are  required  to  keep  records 
of  restricted  use  pesticide  applications. 
Section  11  of  the  FIFRA  explicitly 
prohibits  EPA  from  requiring,  through 
regiilations,  private  applicators  to 
maintain  records.  Cunent  and  proposed 
EPA  rules  on  recordkeeping  do  not 
apply  to  private  applicators.  However, 
States  may,  on  their  own  authority, 
require  private  applicator 
recordkeeping. 

Increased  emphasis  on  good 
agricultural  practices  (GAP)  where 
restricted  use  pesticides  are  being 
applied  is  necessary  to  address  such 
concerns  as  the  protection  of 
groundwater,  endangered  species,  the 
health  of  farm  workers,  chronic  toxicity, 
pesticide  disposal,  and  pesticide 
residues  in  the  food  supply.  Survey  data 
and  research  information  on  pesticide 
use  and  effects  are  needed  to  support 
policies  aimed  at  encouraging  the 
adoption  of  GAP.  Good  agricultural 
practices  entail  strict  adherence  to 
prescribed  label  instructions  for  the 
application  and  use  of  agrochemicals, 
including  pesticides  and  veterinary 
drugs  for  the  production  of  food,  to 
avoid  or  minimize  the  occurrence  of 
chemical  residues  on  agricultural 
commodities. 

The  FACT  Act  obligates  the  Secretary 
of  Agriculture,  in  consultation  with  the 
Administrator  of  EPA,  to  require 
certified  applicators  to  maintain  certain 
records  regarding  use  of  restricted  use 
pesticides.  The  Secretary  of  Agriculture 
and  the  Administrator  of  EPA  are 
required  under  section  1491(f)  of  the 
FACT  Act  to  survey  the  records  and 
develop  and  maintain  a  comprehensive 
data  base  so  that  the  Secretary  and  the 
Administrator  of  EPA  can  prepare  and 
publish  annual  pesticide  use  reports, 
copies  of  which  must  be  transmitted  to 
Congress. 

The  proposed  regulations  include 
definitions  (at  proposed  7  CFR  110.2)  to 


clarify  many  of  the  terms  and  words 
used  in  the  proposed  regulations.  A 
number  of  these  proposed  definitions, 
such  as  those  for  “certified  applicator," 
“private  applicator,”  and  “commercial 
applicator,”  are  substantially  similar  to 
the  definitions  in  FIFRA.  A  “restricted 
use  pesticide”  under  FIFRA  is  a 
pesticide  which  has  been  classified  as 
such  in  accordance  with  the  criteria  in  7 
U.S.C.  136a(d)(l)(c).  This  proposed  rule 
would  only  be  applied  to  the  application 
of  these  pesticides;  it  would  not  apply  to 
the  application  of  any  other  pestiddes. 

Other  proposed  definitions,  such  as 
those  for  “comparable,”  “supervise,” 
“certification  number,”  and  “EPA 
registration  number,”  are  meant  to  show 
comparability  of  the  proposal  to  existing 
EPA  regulations,  or  to  the  requirements 
of  a  number  of  the  States.  The  proposed 
definitions  for  “authorized 
representative,”  “recordkeeping,”  and 
“State  lead  agency,"  are  intended  to 
clarify  terms  used  in  the  proposed 
regulations.  Finally,  the  definitions  for 
“respondent,”  “person,”  “presiding 
officer,”  and  “complainant”  would  be 
provided  to  clarify  certain  terms  used  in 
the  proposed  rules  of  practice  (proposed 
7  CFR  110.8). 

The  proposed  regulations  would  apply 
to  all  certO^ed  applicators  including 
certified  applicators  in  States  where 
recordkeeping  requirements  for  such 
persons,  comparable  to  those  for 
commercial  applicators,  do  not  exist. 
Proposed  §  110.3(a)(l)-(5)  would  specify 
the  content  or  data  elements  of  the 
records  to  be  kept.  These  elements 
would  include,  for  each  record: 

(1)  The  brand  or  product  name, 
formulation,  and  the  EPA  registration 
number  of  the  restricted  use  pesticide 
that  was  applied. 

(2)  The  total  amoimt  and  the  rate  of 
application  of  the  restricted  use 
pesticide  applied. 

(3)  The  address  or  location,  the  size  of 
area  treated,  the  target  pest,  and  the 
crop,  commodity,  or  stored  product  to 
which  a  restricted  use  pesticide  was 
applied.  We  encourage  comments  on 
how  best  to  report  and  measure  the  size 
of  an  area  treated  with  restricted  use 
pesticides. 

(4)  The  month,  day,  and  year,  on 
which  the  restricted  use  pesticide 
application  occxirred. 

(5)  The  name,  address,  and 
certification  number  (if  applicable)  of 
the  certified  applicator  who  applied  or 
who  supervised  the  application  of  the 
restricted  use  pesticide. 

USDA  considers  these  data  elements 
to  be  necessary  to  develop  and  maintain 
a  data  base  that  is  sufficient  to  enable 
USDA  and  the  EPA  to  prepare  and 
publish  annual  pesticide  use  reports 


required  by  section  1491  of  the  FACT 
Act. 

The  proposal  would  require  that 
information,  which  would  be  required 
by  proposed  S  110.3(a)(l)-(5).  be 
recorded  in  a  timely  manner  following 
pesticide  application,  and  that  the 
records  be  retained  for  2  yecurs  after  the 
date  of  the  restricted  use  pesticide 
application  (proposed  7  CSH  110.3(b) 
and  (c)).  The  records  maintenance 
requirement  and,  with  respect  to  certain 
records,  the  retention  period  are 
mandated  by  the  FACT  Act  The  Z-year 
retention  period  is  also  consistent  with 
Department  requirements  of  a  number  of 
the  States  for  recordkeeping  by  certified 
applicators  of  restricted  use  pesticides. 

Proposed  fi  110.3(d)  would  require  a 
commercial  applicator  of  restricted  use 
pesticides  to  provide  a  copy  of  the 
records  required  to  be  maintained  under 
this  proposal  to  the  person  for  whom 
such  an  application  was  made  within  30 
days  of  the  application  of  the  restricted 
use  pesticide.  This  proposed 
requirement  is  designed  to  provide 
authorized  representatives  with  easier 
access  to  the  records  necessary  for  the 
surveys  required  by  the  FACT  Act. 

In  order  to  survey  the  records  which 
would  be  required  to  be  maintained, 
agencies  must  have  access  to  such 
records  and  authority  to  copy  such 
records.  Therefore,  the  proposal  would 
require  (proposed  7  CFR  110.3(c)  and  (e)) 
certified  applicators  to:  (1)  Maintain  the 
records  in  a  manner  accessible  by 
authorized  representatives  of  the 
Secretary  or  State  lead  agencies:  (2) 
make  such  records  available  to 
authorized  representatives  of  the 
Secretary  or  State  lead  agency  upon  oral 
request  and  presentation  of  credentials 
or  written  request  by  such 
representatives;  and  (3)  permit 
authorized  representatives  of  the 
Secretary  and  State  lead  agencies  to 
copy  su<^  records.  Further,  to  ensure 
that  certified  pesticide  applicators  are 
complying  with  the  recordkeeping 
requirements,  the  proposal  (proposed  7 
CFR  110.4)  would  authorize  the 
Secretary  of  Agriculture  to  inspect  and 
copy  any  reco^  required  to  be  kept  to 
determine  whether  a  certified  applicator 
is  complying  with  the  regulations. 

If  this  proposed  regulation  is  adopted, 
it  will  overlap  some  of  the 
recordkeeping  requirements  imposed  by 
EPA  on  commercial  certified  applicators 
of  restricted  use  pesticides.  In  order  to 
avoid  duplication  of  regulatory  efiort 
and  promote  efficiency  of  the  Federal 
Government,  we  intend  to  enter  into  m 
Memorandum  of  Understanding  (MOU) 
with  EPA  in  which  EPA  will  be 
designated  by  the  Department  to  enforce 
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proposed  at  paragraph  llO^a)  that 
when  a  licensed  health  care  professional 
determines  that  any  record  of  the 
application  of  restricted  use  pesticide 
required  to  be  maintained  under  the 
proposed  regulations  is  necessary  to 
provide  me<ihcal  treatment  to  an 
individual  who  may  have  been  exposed 
to  the  restricted  use  pesticide  for  which 
the  record  is  maintained,  the  certified 
applicatw  required  to  maintain  the 
record  shall  provide  the  record  and  any 
available  lal^l  information  to  the 
licensed  health  caie  professional 

The  proposal  would  limit  access 
under  this  provision  to  licensed  health 
care  professionals  because,  in^the  view 
of  the  Department  they  would  be  the 
only  health  care  professionals  in  a 
position  to  determine  whether  the 
pesticide  information  maintained  under 
the  proposal  is  necessary  to  provide 
medical  treatment  or  first  aid  to  an 
individual  who  may  have  been  exposed 
to  pesticides.  Proposed  $  110.2  defines 
the  term  “licensed  health  care 
professionar  as  a  physician,  nurse, 
emergency  medical  technician,  or  other 
qualified  individual  licensed  by  a  State 
to  provide  medical  treatment. 

Proposed  7  GFR  110.5(b)  would 
prcdiibit  licensed  health  care 
professionals  from  releasing  the  records 
described  above  except  as  necessary  to 
provide  medical  treatment  to  an 
individual  who  may  have  been  exposed 
to  the  restricted  use  pesticide  for  which 
the  record  is  maintained.  This  proposed 
limitation  upon  release  is  designed  to 
prevent  a  release  of  information,  except 
as  indicated  above,  which  would  reveal 
the  identity  of  the  producer  of  the 
commodity  to  which  the  pesticide  was 
applied. 

As  provided  in  the  FACT  Act,  the 
proposed  regulations  (proposed  7  CFR 
110.7]  provide  that  any  certified 
applicator  who  violates  the  proposal 
would  be  liable  for  an  administrative 
civil  penalty  of  not  more  than  $500  for 
the  first  violation,  and  a  minimum  of 
$1,000  for  subsequent  violations.  The 
proposal  further  provides,  in  accordance 
with  the  FACT  Act.  that  the  civil  penalty 
shall  be  less  than  $1,000  for  a  second 
offense  if  the  Administrator  determines 
that  the  certified  applicator  made  a  good 
faith  effort  to  comply  with  the 
regulations. 

Proposed  rules  of  practice  are  set 
forth  (in  proposed  section  110.8]  that 
would  provide  alleged  violators  of  the 
proposed  rules  with  notice  and 
opportunity  for  a  hearing  on  the  alleged 
violation.  The  proposed  rules  of  practice 
are  designed  to  provide  alleged  violators 
with  a  fair  and  expeditious  proceeding. 

USDA  and  EPA  are  required  by 
section  1491(f]  of  the  FACT  Act  to 


survey  records  maintained  pursuant  to 
section  1491(a)  of  the  FACT  Act  to 
develop  and  maintain  a  data  base 
sufficient  to  enable  USDA  and  EPA  to 
publish  annual  conq>rehensive  reports 
concerning  agricultural  and 
nonagricultured  uses  of  restricted  use 
pestiddes.  These  reports  are  required  to 
be  transmitted  to  Con^ss  on  an  annual 
basis,  and  to  avoid  duplication  of  efiort. 
EPA  and  USDA  are  required  to  enter 
into  a  MOU  to  define  their 
responsibilities  with  respect  to  the 
requirements.  The  Department  intends 
to  conclude  such  a  memorandum  with 
the  EPA  in  the  near  future. 

For  the  reasons  discussed  in  the 
preamble,  it  is  proposed  that  7  CFR  be 
amended  as  follows: 

list  of  Subjects  in  7  CFR  Part  110 

Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Part  110  would  be  added  to  7  CFR.  to 
read  as  follows: 

PART  110— RECORDKEEPING  ON 
RESTRICTED  USE  PESTICIDES  BY 
CERTIFIED  APPUCATORS;  SURVEYS 
AND  REPORTS 

ItO.t  Scope. 

110.2  Definitions. 

110.3  Records,  retention,  and  access  to 
records. 

110.4  Demonstration  of  compliance. 

110.3  Availability  of^cords  to  facilitate 

medical  treatment. 

110.6  Federal  cooperation  with  States. 

110.7  Penalties. 

110.8  Rules  of  practice. 

Authority:  7  U.S.C.  136a(dKl)(c);  7  U.S.C 
1361-1;  7  U.S.C.  450;  7  US.C  1824.  7  CFR  2.17, 
2.50. 

§110.1  Scope. 

This  part  sets  forth  the  requirements 
for  recordkeeping  on  restricted  use 
pesticides  by  all  certified  applicators, 
both  private  applicators  and  commercial 
applicators. 

§  1 10.2  Definitions. 

As  used  in  this  part  the  following 
terms  shall  be  construed,  respectively, 
to  mean: 

Administrator.  The  Administrator  of 
the  Agricultural  Marketing  Service. 
United  States  Department  of 
Agriculture,  or  any  individual  to  whom 
the  Administrator  delegates  authority  to 
act  in  his  or  her  behalf. 

Authorized  representative.  Any 
person  who  is  authorized  to  act  on 
behalf  of  the  Secretary  or  a  State  lead 
agency  for  the  purpose  of  surveying 
records  requir^  to  be  kept  under  this 
part  cuid  enforcing  this  p^. 

Certification  number.  A  number 
issued  by  EPA  or  a  State  to  an 
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individual  who  is  authorized  EPA  or 
the  State  to  use  or  supervise  the  use  of 
restricted  use  pesticide. 

Certificated  Applicator.  Any 
individiial  who  is  certified  to  use  or 
supervise  the  use  of  any  restricted  use 
pesticide  covered  by  that  individual’s 
certification. 

Commercial  applicatot.  A  certified 
applicator,  whe^er  or  not  the  individual 
is  a  private  applicaUw  with  respect  to 
some  uses,  who  uses  or  supervisee  the 
use  of  any  restricted  use  pesticide  for 
any  purpose  on  any  property  other  than 
as  provided  by  the  definition  of  private 
applicatw. 

Comparable.  With  respect  to  the 
records  required  to  be  kept  under  this 
part,  similar  to  those  required  under 
EPA-approved  State  certification 
programs. 

Complainant.  An  official  of  a  Federal 
or  State  agency  that  deals  with  pesticide 
use  or  health  or  environmental  issues 
related  to  the  pesticide  use,  who 
institutes  a  proceeding  pursuant  to 
§  110.8  of  tb^  part 

EPA.  The  United  States 
Environmental  Protection  Agency. 

EPA  registration  number.  The  number 
assigned  to  a  product  registered  with 
EPA  in  accordance  with  section  3  or  24c 
of  the  Federal  Insecticide.  Fungicide, 
and  Rodenticide  Act  and  implementing 
regulations,  and  borne  on  the  label  of 
the  product 

Indian  governing  body.  The  governing 
body  of  any  tribe,  band,  or  group  of 
Indians  subject  to  the  juristhction  of  the 
United  States  and  recognized  by  the 
United  States  as  possessing  power  of 
self-govenunent 

Licensed  health  care  professional.  A 
physician,  nurse,  emergency  medical 
technician,  or  other  qualified  individual 
licensed  by  a  State  to  provide  medical 
treatment 

Person.  Any  individual,  corporation, 
company,  association,  firm,  partnership, 
society,  or  other  legal  entity; 

Presiding  Officer.  Any  Individual 
designated  in  writing  by  the 
Administrator  to  preside  at  a  proceeding 
conducted  pursuant  to  §  110.8  of  tiiis 
part. 

Private  applicator.  A  certified 
applicator  who  uses  or  supervises  the 
use  of  any  restricted  use  pesticide  for 
purposes  of  producing  any  agricultural 
commodity: 

(1)  On  property  o«vned  or  rented  by 
the  applicator  or  the  employer  of  the 
applicator;  or 

(2)  if  applied  without  compensation, 
other  than  trading  of  personal  services 
between  producers  of  agricultural 
commodities,  on  the  property  of  another 
person. 
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Recordkeeping.  The  recording  by  the 
certified  applicator  or  the  agent  of  the 
certified  applicator  of  the  information 
required  by  §  110.3(a)  (1H5]  of  this  part 
concerning  each  restricted  use  pesticide 
application,  either  electronically  or 
manually  in  writing,  and  the 
maintenance  of  su^  records  in  a 
manner  accessible  to  authorized 
representatives. 

Respondent.  The  party  proceeded 
against  pursuant  to  S  110.8  of  this  part. 

Restricted  use  pesticide.  A  pesticide 
that  is  federally  classified  for  restricted 
use  under  section  3(d)(1)(c)  of  the 
Federal  Insecticide,  Fun^cide,  and 
Rodenticide  Act. 

Secretary.  The  Secretary  of 
Agriculture,  United  States  Department 
of  Agriculture,  or  any  individual  to 
whom  the  Secretary  delegates  authority 
to  act  in  his  or  her  behalf. 

State.  A  State  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
the  Northern  Mariana  Islands,  and  any 
other  territory  or  possession  in  the 
United  States,  or  an  Indian  governing 
body. 

State  lead  agency.  The  agency 
designated  by  a  State  to  have  access  to 
the  records  required  to  be  maintained 
under  this  part 

Supervise.  To  provide  instruction  and 
guidance  in  the  application  of  restricted 
use  pesticides  and  exercise  control  over 
an  applicator  of  restricted  use  pesticides 
in  accordance  with  standards 
prescribed  by  the  EPA  in  40  CFR  part 
171. 

$110.3  Records,  retention,  and  acceM  to 
records. 

(a)  Certified  applicators  of  restricted 
use  pesticides  shall  maintain  records  of 
the  application  of  restricted  use 
pesticides  that  include  the  following 
information  for  each  application: 

(1)  The  brand  or  product  name, 
formulation,  and  the  EPA  registration 
number  of  the  restricted  use  pesticide 
that  was  applied. 

(2)  The  total  amount  and  the  rate  of 
application  of  the  restricted  use 
pesticide  applied. 

(3)  The  address  or  location,  the  size  of 
area  treated,  the  target  pest,  and  the 
crop,  commodity,  or  stored  product  to 
which  a  restricted  use  pesticide  was 
applied. 

(4)  The  month,  day,  and  year  on  which 
the  restricted  use  pesticide  application 
occurred. 

(5)  The  name,  address,  and 
certification  number  (if  applicable)  of 
the  certified  applicator  who  applied  or 
who  supervised  the  application  of  die 
restricted  use  pesticide. 


(b)  The  information  required  in  this 
section  shall  be  recorded  in  a  timely 
manner  following  pesticide  application. 

(c)  The  records  required  in  this  section 
shall  be  retained  for  a  period  of  2  years 
from  the  date  of  the  restricted  use 
pesticide  application  and  be  maintained 
in  a  manner  that  is  accessible  by 
authorized  representatives. 

(d)  A  commercial  applicator  shall, 
within  30  days  of  a  restricted  use 
pesticide  application,  provide  a  copy  of 
records  maintained  under  this  section  to 
the  person  for  whom  the  restricted  use 
pesticide  was  applied.  Such  person  shall 
keep  this  copy  for  2  years  after  the 
application. 

(e)  A  certified  applicator  shall,  upon 
oral  request  and  presentation  of 
credentials  or  written  request  by  an 
authorized  representative,  make 
available  to  the  authorized 
representative  the  records  required  to  be 
maintained  under  this  section  and 
permit  the  authorized  representative  to 
copy  any  of  the  records.  The  original  of 
the  records  required  to  be  maintained 
under  this  section  shall  be  retained  by 
certified  pesticide  applicators. 

(f)  No  Federal  or  State  agency  shall 
release  information  obtained  under  this 
part  that  would  directly  or  indirectly 
reveal  the  identity  of  producers  of 
commodities  to  which  restricted  use 
pesticides  have  been  applied. 

(g)  Certified  applicators  who  apply 
restricted  use  pesticides  in  States  where 
they  are  required  to  maintain  records  on 
applications  of  restricted  use  pesticides, 
comparable  to  those  for  commercial 
applicators  in  that  State,  and  such 
records  are  maintained  in  accordance 
with  State  requirements  are  not  subject 
to  paragraphs  (a),  (b),  and  (c)  of  this 
section. 

$110.4  Demonstration  of  compliance. 

The  Secretary  is  authorized  to  inspect 
and  copy  any  record  required  to  be 
maintained  by  this  part  in  order  to 
determine  whether  a  certified  applicator 
is  complying  with  this  part. 

$  110JI  Availability  of  records  to  facilitate 
medical  treatment 

(a)  When  a  licensed  health  care 
professional  determines  that  any  record 
of  the  application  of  restricted  use 
pesticide  required  to  be  maintained 
under  $  110.3  of  this  part  is  necessary  to 
provide  medical  treatment  to  an 
individual  who  may  have  been  exposed 
to  the  restricted  use  pesticide  for  which 
the  record  is  maintained,  the  certified 
applicator  required  to  maintain  the 
record  shall  provide  the  record  and  any 
available  label  information  to  the 
licensed  health  care  professional. 


(b)  No  licensed  health  care 
professional  shall  release  any  record  or 
information  from  any  record  obtained 
under  paragraph  (a)  of  this  section 
except  as  necessary  to  provide  medical 
treatment  to  an  individual  who  may 
have  been  exposed  to  the  restricted  use 
pesticide  for  which  the  record  is 
maintained. 

$  110.6  Federal  cooperation  with  States. 

(a)  For  the  purpose  of  carrying  out  this 
part,  the  Adnoinistrator  may  enter  into 
agreements  with  States. 

(b)  The  Administrator  may,  after 
entering  a  State-Federal  cooperative 
agreement  with  a  State,  utilize 
employees  and  facilities  of  the  State  to 
carry  out  any  provision  of  this  part  in 
that  State.  This  State-Federal 
cooperative  agreement  shall  specify: 

(1)  The  agency  of  the  State  that  is 
designated  as  the  State  lead  agency: 

(2)  The  responsibilities  of  State 
agencies  for  the  enforcement  of  this  part 
and  the  imposition  of  penalties  under 
this  part: 

(3)  The  qualifications  required  of  the 
State  employees  administering  and 
enforcing  this  part: 

(4)  That  the  State-Federal  cooperative 
agreement  may  be  terminated  at  any 
time  by  the  mutual  agreement  of  the 
parties  to  the  agreement: 

(5)  That  the  State-Federal  cooperative 
agreement  may  be  terminated  by  either 
party  by  giving  written  notice  to  the 
other  party  at  least  90  days  before  a 
specified  date  of  termination:  and 

(6)  The  provisions  for  liaison  between 
the  State  and  the  Administrator 
concerning  the  administration  and 
enforcement  of  this  part  as  may  be 
agreed  by  the  Administrator  and  the 
State. 

(c)  If  at  any  time  the  Administrator 
shall  determine  that  the  State  lead 
agency  or  other  State  agencies  charged 
with  carrying  out  the  terms  of  the  State- 
Federal  cooperative  agreement  are 
unable  to  carry  out  the  terms  of  the 
agreement,  or.  if  for  any  reason  the 
Administrator  or  State  shall  determine 
that  the  agreement  is  no  longer  in  effect, 
the  Administrator  shall  administer  and 
enforce  this  part  in  the  State. 

(d)  If  a  State  shall  notify  the 
Administrator  of  its  readiness  to  enter 
into  a  State-Federal  cooperative 
agreement  prior  to  passage  of  State 
legislation  and  regulations  governing 
recordkeeping  by  certified  applicators  of 
restricted  use  pesticides,  the 
Administrator  may  enter  into  a  State- 
Federal  cooperative  agreement  with  the 
State  for  a  duration  not  to  exceed  3 
years. 
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(e)  For  a  State  to  be  eligible  for 
Federal  technical  or  financial  assistance 
under  a  State-Federal  cooperative 
agreement,  the  State  requirements  for 
recordkeeping  by  all  certified 
applicators  of  restricted  use  pesticides 
must  be  similar  to  the  recorcUceeping 
requirements  under  this  part. 

§110.7  Panalties. 

Section  1491(d)  of  the  Food, 

Agriculture,  Conservation,  and  Trade 
Act  of  1990  provides  that  the  Secretary 
shall  be  responsible  for  enforcement  of 
section  1491  (a),  (b),.and  (c)  of  the  Food. 
Agriculture,  ^nservation,  and  Trade 
Act  of  1990.  Therefore,  as  provided  in 
section  1491(d)  of  the  Food,  Agriculture. 
Conservation,  and  Trade  Act  of  1990, 
any  certified  applicator  who  violates  the 
requirements  of  this  part  shall  be  liable 
for  a  civil  penalty  of  not  more  than  $500 
in  the  case  of  the  Hrst  offense,  and  of 
not  less  than  $1,000  in  the  case  of  each 
subsequent  offense,  except  that  the 
penalty  shall  be  less  than  $1,000  for  a 
second  offense  if  the  Administrator 
determines  that  the  certified  applicator 
made  a  good  faith  effort  to  comply  with 
this  part. 

§110,8  Rules  of  practice. 

(a)  Notice  of  violation.  If  there  is 
reason  to  believe  that  a  person  has 
violated  or  is  violating  any  provision  of 
this  part,  the  complainant  may  file  with 
the  Presiding  Officer  a  notice  of 
violation  si^pied  by  the  complainant.  The 
notice  of  violation  shall  state: 

(1)  The  date  of  issuance  of  the  notice 
of  violation; 

(2)  The  nature  of  the  proceeding; 

(3)  The  identification  of  the 
complainant  and  respondent; 

(4)  The  legal  authority  under  which 
the  proceeding  is  instituted; 

(5)  The  allegations  of  fact  and 
provisions  of  law  which  constitute  the 
basis  for  the  proceeding; 

(6)  The  amount  of  the  proposed  civil 
penalty;  and 

(7)  The  name,  mailing  address,  and 
telephone  number  of  the  Presiding 
Officer. 

(b)  Answer.  Within  30  days  after  the 
service  of  the  notice  of  violation,  the 
respondent  shall  file  with  the  Presiding 
Officer  an  answer  signed  by  the 
respondent  or  by  the  attorney  of  record 
in  the  proceeding.  The  answer  shall: 

(1)  Admit,  deny,  or  explain  each  of  the 
allegations  in  the  notice  of  violation  and 
set  forth  any  defense  asserted  by  the 
respondent;  or 

(2)  State  that  the  respondent  admits 
all  the  facts  alleged  in  the  notice  of 
violation:  or  . 

(3)  State  that  the  respondent  admits 
the  jurisdictional  allegations  in  the 


notice  of  violation  and  neither  admits 
nor  denies  the  remaining  allegations  and 
consents  to  the  issuance  of  an  order 
without  further  procedure. 

(c)  Default  Failure  to  file  an  answer 
within  30  days  after  service  of  the  notice 
of  violation  shall  be  deemed,  for 
purposes  of  the  proceeding,  an 
admission  of  the  allegations  in  the 
notice  of  violation,  and  failure  to  deny 
or  otherwise  respond  to  an  allegation  in 
the  notice  of  violation  shall  be  deemed, 
for  purposes  of  the  proceeding,  an 
admission  of  the  allegation,  unless  the 
complainant  and  respondent  have 
agreed  to  a  consent  decision  pursuant  to 
paragraph  (e)  of  this  section. 

(d)  Amendntent  of  notice  of  violation 
or  answer.  At  any  time  prior  to  the  filing 
of  a  motion  for  a  hearing,  the  notice  of 
violation  or  answer  may  be  amended 
with  the  consent  of  the  complainant  and 
respondent  or  as  authorized  by  the 
Presiding  Officer  upon  a  showing  of 
good'eause. 

(e)  Consent  decision.  At  any  time 
before  the  Presiding  Officer  files  the 
decision,  the  complainant  and 
respondent  may  agree  to  the  entry  of  a 
consent  decision.  The  agreement  shall 
be  in  the  form  of  a  decision  signed  by 
the  complainant  and  respondent  with 
appropriate  space  for  signature  by  the 
Presiding  Officer,  and  shall  contain  an 
admission  of  at  least  the  jurisdictional 
facts,  consent  to  the  issuance  of  the 
agreed  decision  without  furfher 
procedure  and  such  other  admissions  or 
statements  as  may  be  agreed  to  by  the 
complainant  and  respondent.  The 
Presiding  Officer  shall  enter  such 
decision  without  further  procedure, 
unless  an  error  is  apparent  on  the  face 
of  the  document  The  consent  decision 
shall  have  the  same  force  and  effect  as  a 
decision  issued  after  a  full  hearing,  shall 
become  fined  upon  issuance,  and  shall 
become  effective  in  accordance  with  the 
terms  of  the  decision. 

(f)  Procedure  upon  failure  to  file  an 
answer  or  admission  of  facts.  The 
failure  to  file  an  answer  with  the  \ 
Presiding  Officer,  or  the  admission  by 
the  answer  of  all  the  material 
allegations  of  fact  contained  in  the 
notice  of  violation,  shall  constitute  a 
waiver  of  hearing.  Upon  such  admission 
or  failure  to  submit  an  answer, 
complainant  shall  file  with  the  Presiding 
Officer  a  proposed  decision,  along  with 
a  motion  for  the  adoption  of  the 
proposed  decision  both  of  which  shall 
be  served  upon  the  respondent  by  the 
Presiding  Officer.  Within  20  days  after 
service  of  the  motion  and  proposed 
decision,  the  respondent  may  file  with 
the  Presiding  Officer  objections  to  the 
motion  and  proposed  decision.  If  the 
Presiding  Officer  finds  that  meritorious 


objections  have  been  filed, 
complainant’s  motion  shall  be  denied 
with  supporting  reasons,  if  meritorious 
objections  are  not  filed,  the  Presiding 
Officer  shall  issue  a  decision  without 
further  procedure  or  hearing.  Copies  of 
the  decision  or  denial  of  complainant's 
motion  shall  be  served  by  the  Presiding 
Officer  upon  the  respondent  and  the 
complainant  and  may  be  appealed 
pursuant  to  paragraph  (1)  of  this  section. 
Where  the  decision  as  proposed  by 
complainant  is  entered,  such  decision 
shall  become  final  and  effective  without 
further  proceedings  35  days  after  the 
date  of  service  of  the  decision  upon  the 
respondent,  unless  there  is  an  appeal  to 
the  Administrator  by  the  complainant  or 
respondent,  pursuant  to  para^aph  (1)  of 
this  section. 

(g)  Conferences.  (1)  Upon  motion  of 
the  complainant  or  re^mndent,  the 
Presiding  Officer  may  direct  the 
complainant  and  respondent  or  their 
counsel  to  attend  a  conference  at  any 
reasonable  time,  prior  to  or  during  the 
course  of  the  hearing,  when  the 
Presiding  Officer  finds  that  the 
proceeding  would  be  expedited  by  a 
conference.  Reasonable  notice  of  the 
time  and  place  of  the  conference  shall 
be  given.  The  Presiding  Officer  may 
order  the  complainant  or  respondent  to 
furnish  at  or  subsequent  to  the 
conference  any  or  all  of  the  following: 

(1)  An  outline  of  the  case  or  defense; 

(ii)  The  legal  theories  upon  which  the 
party  will  rely; 

(iii)  A  list  of  documents  which  the 
party  anticipates  introducing  at  the 
hearing;  and 

(iv)  A  list  of  anticipated  witnesses 
who  will  testify  on  behalf  of  the  party. 

At  the  discretion  of  the  party  furnishing 
such  list  of  witnesses,  the  names  of  the 
witnesses  need  not  be  furnished  if  they 
are  otherwise  identified  in  some 
meaningful  way  such  as  a  short 
statement  of  the  type  of  evidence  they 
will  offer. 

(2)  The  Presiding  Officer  shall  not 
order  a  party  to  furnish  the  information 
or  documents  listed  in  paragraph  (g)(1) 

(i)  through  (iv)  of  this  section  if  the  party 
can  show  that  providing  the  particidar 
information  or  document  is 
inappropriate  or  imwarranted  under  the 
circumstances  of  the  particular  case. 

(3)  At  the  conference,  the  following 
matters  may  be  considered: 

(i)  The  simplification  of  issues: 

(ii)  The  necessity  of  amendments  to 
the  notice  of  violation  or  answer; 

(iii)  The  possibility  of  obtaining 
stipulations  of  facts  and  of  the 
authenticity,  accuracy,  and  admissibility 
of  documents,  which  will  avoid 
unnecessary  prooE 
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(iv)  Hie  limitation  of  the  number  of 
expert  or  other  witnesses; 

(v)  Negotiation,  compromise,  or 
settlement  of  issues; 

(vi)  The  exchange  of  copies  of 
proposed  exhibits; 

(vii)  The  identification  of  documents 
or  matters  of  which  official  notice  may 
be  requested; 

(viii)  A  schedule  to  be  followed  by  the 
parties  for  completion  of  the  actions 
decided  at  the  conference;  and 

(ix)  Such  other  matters  as  may 
expedite  and  aid  in  the  disposition  of 
the  proceeding. 

(4)  A  conference  will  not  be 
stenographically  reported  unless  so 
directed  by  the  Presiding  Officer. 

(5)  In  the  event  die  Presiding  Officer 
condudes  that  personal  attendance  by 
the  Presiding  Officer  and  the  parties  or 
counsel  at  a  conference  is  unwarranted 
or  impractical,  but  determines  that  a 
conference  would  expedite  the 
proceeding,  the  Presiding  Officer  may 
conduct  the  conference  by  telephone  or 
correspondence. 

(6)  Actions  taken  as  a  result  of  a 
conference  shall  be  reduced  to  a  written 
appropriate  order,  unless  the  Presiding 
Officer  concludes  that  a  stenographic 
report  shall  suffice,  or,  the  Presiding 
Officer  elects  to  make  a  statement  on 
the  record  at  the  hearing  summarizing 
the  actions  taken. 

(h)  Procedure  for  hearing — (1)  Request 
/or  heor/n^.  The  complainant  or 
respondent  may  request  a  hearing  on  the 
facts  by  induding  such  a  request  in  die 
notice  of  violation  or  answer,  or  by  a 
separate  request,  in  writing,  hied  with 
the  Presiding  Officer  within  the  time  in 
which  an  answer  may  be  Hied.  Failure 
to  request  a  hearing  within  the  time 
allowed  for  the  filing  of  the  answer  shall 
constitute  a  waiver  of  a  hearing.  In  the 
event  the  respondent  denies  any 
material  fact  and  fails  to  file  a  timely 
request  for  a  hearing,  the  matter  may  be 
set  down  for  hearing  on  motion  of  the 
complainant  filed  with  the  Presiding 
Officer  or  upon  the  Presiding  Officer’s 
own  motion. 

(2)  Time  and  place.  If  any  material 
issue  of  fact  is  joined  by  the  pleadings, 
the  Presiding  Officer,  upon  motion  of 
any  of  the  pardes  stating  that  the  matter 
is  at  issue  and  is  ready  for  hearing,  shall 
set  a  time  and  place  for  hearing  as  soon 
as  feasible  with  due  regard  for  the 
public  interest  and  the  convenience  and 
necessity  of  the  parties.  ’The  Presiding 
Officer  shall  issue  a  notice  stating  the 
time  and  place  of  hearing.  If  any  change 
in  the  time  or  place  of  the  hearing  is 
made,  the  Presiding  Officer  shall  issue  a 
notice  of  this  change,  which  notice  shall 
be  served  upon  the  complainant  and ' 
respondent,  unless  it  is  made  during  the 


course  of  an  oral  hearing  and  made  a- 
part  of  the  transcript,  or  actual  notice  is 
given  to  the  parties. 

(3)  Appearances.  The  parties  may 
appear  in  person  or  by  attorney  of 
record  in  the  proceeding.  Any  individual 
who  appears  as  an  attorney  must 
conform  to  the  standard  of  ethical 
conduct  required  of  practitioners  before 
the  courts  of  the  United  States. 

(4)  Debarment  of  attorney.  Whenever 
a  Presiding  Officer  finds  that  an 
individual  acting  as  attorney  for  any 
party  to  the  proceeding  is  guilty  of 
unel^cal  or  contumacious  conduct,  in  or 
in  connection  with  a  proceeding,  the 
Presiding  Officer  may  order  that  the 
individual  be  precluded  from  further 
acting  as  attorney  in  the  proceeding.  An 
appeal  to  the  Administrator  may  be 
taken  fitim  any  such  order,  but  no 
proceeding  shall  be  delayed  or 
suspended  pending  disposition  of  the 
appeal:  Provided.  That  the  Presiding 
Officer  shall  suspend  the  proceeding  for 
a  reasonable  time  for  the  piirpose  of 
enabling  the  party  to  obtain  another 
attorney. 

(5)  Failure  to  appear.  A  respondent 
who,  after  being  duly  notified,  fails  to 
appear  at  the  hearing  without  good 
cause,  shall  be  deemed  to  have  waived 
the  right  to  an  oral  hearing  in  the 
proceeding  and  to  have  admitted  any 
facts  which  may  be  presented  at  the 
hearing.  Hie  failure  by  the  respondent  to 
appear  at  the  hearing  shall  also 
constitute  an  admission  of  all  the 
material  allegations  of  fact  contained  in 
the  notice  of  violation.  The  complainant 
shall  have  an  election  whether  to  follow 
the  procedure  set  forth  in  paragraph  (f) 
of  this  section  or  whether  to  present 
evidence,  in  whole  or  in  part,  in  the  form 
of  affidavits  or  by  oral  testimony  before 
the  Presiding  Officer.  Failure  to  appear 
at  a  hearing  shall  not  be  deemed  to  be  a 
waiver  of  the  right  to  be  served  with  a 
copy  of  the  Presiding  Officer's  decision 
and  to  appeal  to  the  Administrator 
pursuant  to  paragraph  (1)  of  this  section. 

(6)  Order  of  proceeding.  Except  as 
may  be  determined  otherwise  by  the 
Presiding  Officer,  the  complainant  shall 
proceed  first  at  the  hearing. 

(7)  Evidence,  (i)  The  testimony  of 
witnesses  at  a  hearing  shall  be  on  oath 
or  affirmation  and  subject  to  cross- 
examination. 

(ii)  Upon  a  finding  of  good  cause,  the 
Presiding  Officer  may  order  that  any 
witness  be  examined  separately  and 
apart  fi'om  all  other  witnesses  except 
those  who  are  parties  to  the  proceeding. 

(iii)  Evidence  which  is  immaterial, 
irrelevant,  dr  unduly  repetitious,  or 

'  which  is  not  of  the  sort  upon  which 
responsible  persons  are  accustomed  to 


rely,  shall  be  excluded  insofar  as 
practicable. 

(8)  Objections,  (i)  If  a  party  objects  to 
the  admission  of  any  evidence  or  to  the 
limitation  of  the  scope  of  any 
examination  or  cross-examination  or  to 
any  other  ruling  of  the  Presiding  Officer, 
the  party  shall  state  briefly  the  grounds 
of  such  objection,  whereupon  an 
automatic  exception  will  follow  if  the 
objection  is  overruled  by  the  Presiding 
Officer. 

(ii)  Only  objections  made  before  the 
Presiding  Officer  may  subsequently  be 
relied  upon  in  the  proceeding. 

(9)  Exhibits.  Unless  the  Presiding 
Officer  finds  that  the  furnishing  of 
copies  is  impracticable,  four  copies  of 
each  exhibit  shall  be  filed  wdth  the 
Presiding  Officer.  Provided,  That,  where 
there  are  more  than  two  parties  in  the 
proceeding,  an  additional  copy  shall  be 
filed  for  each  additional  party.  A  true 
copy  of  an  exhibit  may  be  substituted 
for  the  original. 

(10)  Official  records  of  documents.  An 
official  government  record  or  document 
or  entry  in  such  a  record  or  document,  if 
admissible  for  any  purpose,  shall  be 
admissible  in  evidence  without  the 
production  of  the  individual  who  made 
or  prepared  the  same,  and  shall  be 
prima  facie  evidence  of  the  relevant 
facts  stated  in  the  record  or  document. 
Such  record  or  document  shall  be 
evidenced  by  an  official  publication  of 
the  record  or  document  or  by  a  copy 
certified  by  an  individual  having  legal 
authority  to  make  such  certification. 

(11)  Official  notice.  Official  notice 
shall  be  taken  of  such  matters  as  are 
judicially  noticed  by  the  courts  of  the 
United  States  and  of  any  other  matter  of 
technical,  scientific,  or  commercial  fact 
of  established  character.  Provided,  That 
the  parties  shall  be  given  adequate 
notice  of  matters  so  noticed,  and  shall 
be  given  adequate  opportunity  to  show 
that  such  facts  are  erroneously  noticed. 

(12)  Offer  of  proof  Whenever 
evidence  is  excluded  by  the  Presiding 
Officer,  the  party  offering  such  evidence 
may  make  an  ofier  of  proof,  which  shall 
be  included  in  the  transcript.  The  offer 
of  proof  shall  consist  of  a  brief 
statement  describing  the  evidence 
excluded.  If  the  evidence  consists  of  a 
brief  oral  statement,  the  statement  shall 
be  included  in  the  transcript  in  its 
entirety.  If  the  evidence  consists  of  an 
exhibit,  it  shall  be  marked  for 
identification  and  inserted  in  the  hearing 
record.  In  either  event,  the  evidence 
shall  be  considered  a  part  of  the 
transcript  and  hearing  record  if  the 
Administrator,  upon  appeal,  decides  the 
Presiding  Officer's  ruling  excluding  the 
evidence  was  erroneous  and  prejudicial. 
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If  the  Administrator,  upon  appeal, 
decides  the  Presiding  Officer’s  ruling 
excluding  the  evidence  was  erroneous 
and  prejudicial  and  that  it  would  be 
appropriate  to  have  auch  evidence 
considered  a  part  of  the  hearing  record, 
the  Administrator  may  direct  that  the 
hearing  be  reopened  to  permit  the  taking 
of  such  evidence  or  for  any  purpose  in 
connection  with  the  excluded  evidence. 

(13)  Transcript.  Hearings  shall  be 
recorded  and  transcribed  verbatim. 

(1)  Post-hearing  procedure.— -{1) 
Corrections  to  tivnscript.  (i)  Within  the 
period  of  time  Hxed  by  the  Presiding 
Officer,  any  party  may  file  a  motion 
proposing  corrections  to  the  transcript 

(ii)  Unless  a  party  files  a  motion 
proposing  corrections  to  the  transcript  in 
the  time  fixed  by  the  Prestfling  Officer, 
the  transcript  shall  be  presumed,  except 
for  obvious  typographical  errors,  to  be  a 
true,  correct  and  complete  transcript  of 
the  testimony  given  at  the  hearing  and 
to  contain  an  accurate  description  or 
reference  to  all  exhibits  received  in 
evidence  and  made  part  of  the  hearing 
record  and  shall  be  deemed  to  be 
certified  without  further  action  by  the 
Presiding  Officer. 

(iii)  As  soon  as  practicable  after  the 
close  of  the  hearing  and  after 
consideration  of  any  timely  objection 
filed  as  to  the  transcript,  the  Presiding 
Officer  shall  issue  an  order  making  any 
corrections  to  the  transcript  which  the 
Presiding  Officer  finds  are  warranted, 
which  corrections  shall  be  entered  onto 
the  original  transcript  by  the  Presiding 
Officer  Kvithout  obscuring  the  original 
text. 

(2)  Proposed  finding  of  fact, 
conclusions,  order,  and  briefs.  Prior  to 
the  Presiding  Officer’s  decision,  each 
party  shall  be  afforded  a  reasonable 
opportunity  to  submit  for  consideration 
proposed  findings  of  fact,  conclusions, 
order,  and  brief  in  support  of  the 
proposed  findings  of  fact,  conclusions 
and  order.  A  copy  of  each  such 
document  filed  by  a  party  shall  be 
served  upon  eadi  of  the  other  parties. 

(3)  Presiding  Officer’s  decision,  (i) 

The  Presiding  Officer  shall  issue  a 
decision  within  30  days  after  the 
hearing,  or,  if  any  party  submits 
propo^  findings  of  fact,  conclusions, 
order,  and  a  brief  in  support  thereof  in 
accordance  with  paragraph  {i)(2)  of  this 
section,  30  days  after  the  last  such 
submission.  Ilie  Presiding  Officer’s 
decision  shall  include  the  Presiding 
Officer’s  findings  of  the  fact,  conclusions 
of  law.  and  the  reasons  or  basis  for  the 
findings  of  fact  and  conclusions  of  law. 

(ii)  'The  Presiding  Officer’s  decision 
shall  become  effective  without  further 
proceedings  35  days  after  the  date  of 
service  of  the  decision  upon  the 


respondent  unless  there  is  an  appeal  to 
the  Administrator  by  a  party  to  the 
proceeding  pursuant  to  paragraph  (1)  of 
this  section. 

(j)  Motions  and  requests — (1)  General 
All  motions  and  requests  shall  be  filed 
with  the  Presiding  Officer,  and  served 
upon  all  the  parties,  except; 

(1)  Requests  for  extensions  of  time 
pursuant  to  paragraph  (m)(3)  of  this 
section;  and 

(ii)  Motions  and  requests  made  on  the 
record  during  the  oral  hearing.  The 
Presiding  Officer  shall  rule  upon  all 
motions  and  requests  filed  or  made  prior 
to  the  filing  of  an  appeal  of  the  Presiding 
Officer’s  decision  pursuant  to  paragraph 

(1)  of  this  section  except  motions  directly 
relating  to  the  appeal.  Thereafter,  the 
Administrator  will  rule  on  any  motions 
and  requests,  as  well  as  the  motions 
directly  relating  to  the  appeal. 

(2)  Motions  entertained,  (i)  Any 
motion  will  be  entertained  other  than  a 
motion  to  dismiss  on  the  pleading.  (A 
motion  by  the  complainemt  seeki^  the 
voluntary  dismissal  of  the  notice  of 
violation  maiy  be  entertained  by  the 
Presiding  Officer  or  the  Administrator.) 

(ii)  All  motions  and  requests 
concerning  the  notice  of  \1olation  must 
be  made  within  the  time  allowed  for 
filing  an  answer,  except  motions  by  the 
complainant  seeking  voluntary 
dismissal  of  the  notice  of  violation. 

(3)  Contents.  All  written  motions  and 
requests  shall  state  the  particular  order, 
ruling,  or  action  desired  and  the  grounds 
for  the  order,  ruling,  or  action  desired. 

(4)  Response  to  motions  and  requests. 
Within  10  days  after  service  of  any 
written  motion  or  request,  or  with^  a 
shorter  or  longer  period  as  may  be  fixed 
by  the  Presiding  Officer  or  the 
Administrator,  an  opposing  party  may 
file  a  response  to  the  motion  or  request 
The  other  party  shall  have  no  right  to 
reply  to  the  response;  however,  the 
Presiding  Officer  ot  the  Administrator, 
in  their  ffiscretion,  may  order  that  a 
reply  be  filed. 

[k]  Presiding  Officer— {1]  Assignment, 
No  ^siding  Officer  shall  be  assigned  to 
serve  in  any  proceeding  who; 

(1)  Has  any  pecuniary  Interest  in  any 
matter  or  business  involved  in  the 
proceeding; 

(ii)  is  related  within  the  third  degree 
by  blood  or  marriage  to  any  party  to  the 
proceeding;  or 

(iii)  has  any  conflict  of  interest  which 
might  impair  the  Presiding  Officer’s 
objectivity  in  the  proceeding. 

(2)  Disqualification  of  Presiding 
Officer,  (i)  Any  party  to  the  proceeding 
may,  by  motion  made  to  the  Presiding 
Officer,  request  that  the  Presiding 
Officer  withdraw  from  the  proceeding 
because  of  an  alleged  disqualifying 


reason.  Such  motion  shall  set  forth  with 
particularity  the  grounds  of  alleged 
disqualification.  The  Presiding  Officer 
may  then  either  rule  upon  or  certify  the 
motion  to  the  Administrator,  but  not 
both. 

(ii)  A  Presiding  Officer  shall  withdraw 
from  any  proceeding  for  any  reason 
deemed  by  the  Presiding  Officer  to  be 
disqualifying. 

(3)  Powers.  The  Presiding  Officer,  in 
any  assigned  proceeding,  shall  have 
power  to: 

(1)  Rule  upon  motions  and  requests; 

(ii)  Set  the  time  and  place  of  a 
conference  and  the  hearing,  adjourn  the 
hearing  from  time  to  time,  and  change 
the  time  and  place  of  hearing; 

(iii)  Administer  oaths  and 
affirmations; 

(iv)  Summon  and  examine  witnesses 
and  receive  evidence  at  the  hearing; 

(v)  Admit  or  exclude  evidence; 

(vi)  Hear  oral  argument  on  facts  or 
law; 

(vii)  Do  all  acts  and  take  all  measures 
necessary  for  maintenance  or  order, 
including  the  exclusion  of  contumacious 
coimsel  or  other  persons;  and 

(viii)  Take  all  other  actions  authorized 
under  this  section. 

{}i\  J^peal  to  the  Administrator— {\) 
Filing  of  petition.  Within  30  days  after 
receivi^  notice  of  die  Presiding 
Officer’s  decision,  a  party  who  disagrees 
with  the  decision,  or  any  part  of  the 
Presiding  Officer’s  decision,  or  any 
ruling  by  the  Presiding  Officer  or  a  party 
who  alleges  a  deprivation  of  rights,  may 
appeal  the  Presiding  Officer’s  decision 
or  rulings  to  the  Administrator  by  filing 
an  appeal  petition  with  the 
Administrator.  As  provided  in 
paragraph  (h)(6)  of  this  section, 
objections  regarding  evidence  or  a 
limitation  regarding  examination  or 
cross  examination  or  other  ruling  made 
before  the  Presiding  Officer  may  be 
relied  iqion  in  an  appeaL  The  appeal 
petition  shall  state  the  name  and 
address  of  the  person  filing  the  appeal 
petition.  Each  issue  set  forth  in  the 
appeal  petition,  and  the  arguments  on 
each  issue,  shall  be  separately 
numbered;  shall  be  plainly  and 
concisely  stated;  and  shaU  contain 
detailed  citations  of  the  record,  statutes, 
regulations,  or  authorities  being  relied 
upon  in  support  of  the  argument  A  brief 
may  be  filed  in  support  of  the  appeal 
simultaneously  with  appeal  petition. 

(2)  Response  to  appeal  petition. 
WitUn  20  days  after  the  service  of  a 
copy  of  an  appeal  petition  any  brief  in 
support  of  the  appeal  petition,  filed  by  a 
party  to  the  proceeding,  any  other  party 
may  file  with  the  Adn^strator  a 
response  in  support  of  or  in  opposition 
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to  the  an>eal  petiticm  and.  in  such 
response  any  relevant  issue,  not 
presented  in  the  appeal  petition,  may  be 
raised. 

(3)  TransmiUol  of  record.  Whenever 
an  appeal  to  the  Presiding  Officer's 
dedskm  is  filed  and  a  response  to  the 
appeal  has  been  filed  or  time  for  filing  a 
respcmse  has  expired,  the  Presiding 
Officer  shall  transmit  to  the 
Administrator  die  record  of  the 
proceeding.  The  record  shall  include: 

The  pleadhigs:  motions  and  requests 
filed  and  on  such  motions  and 

requests;  the  transcript  of  the  testimony 
taken  at  the  hearing,  together  with  the 
exhibits  filed  in  amnection  with  the 
hearing;  any  documents  of  papers  filed 
in  connection  with  a  (xxiference;  sodi 
proposed  findings  of  fact,  conduskms, 
and  carders,  and  briefs  in  support 
thereof,  as  may  have  been  i^d  in 
connection  wi^  die  imiceeding;  the 
Presiding  Officer’s  decision;  and  sucdi 
exceptions,  statements  of  objections  and 
brieb  in  support  thereof  as  may  have 
been  filed  in  the  {woceeding. 

(4)  Dedskm  of  the  Administrator  on 
appeal.  As  socm  as  laracdcable  after  the 
recehd  die  record  from  the  Presiding 
Officer,  the  Administrator,  iqion  the 
basis  erf  and  after  due  cemsideratiem  erf 
the  leocrd  and  any  matter  erf  which 
official  nodoe  is  t^en.  ^all  nde  on  the 
appaaL  if  the  Adminbtrator  decides  that 
no  change  or  modifiemtion  of  die 
Presiding  Officer’s  decision  is 
wairact^  die  Administrator  may  adopt 
the  Freakdng  Officer's  deessiem  as  the 
final  order  in  the  proceeding.  {Reserving 
any  ii|ht  erf  the  pesty  brmg^  the 
appeal  to  seek  judiedal  review  of  suedi 
decision  in  die  proper  femim. 

(m)  Filing;  service:  extensions  of  time; 
and  computation  of  time — (1)  Filing 
number  of  copies  Except  as  otherwise 
provided  in  dds  section,  all  docimients 
or  {lapers  required  or  authorized  by  dds 
section  to  be  filed  widi  the  Preskl^ 
Officer  or  Administrator  shall  be  fiM  m 
quaefrnplicate;  Provided.  That  where 
there  are  meve  than  two  {larties  in  tibe 
proceeding,  an  additional  copy  shall  be 
filed  for  each  aelditional  party. 

(2)  Sarvice:  proof  of  service.  Co{iie8  of 
all  documents  or  papers  required  or 
avdienized  by  dds  section  to  be  filed 
with  die  Presiding  Officer  or 
Administrator  shall  be  served  upon  die 
parties  by  the  {lerson  widi  whom  such 
documents  or  papers  are  filed.  Service 
shad  be  made  eidier. 


(i)  By  d^ivering  a  copy  of  the 
document  or  pa{>er  to  the  individual  to 
be  served  or  to  a  member  of  the 
partnership  to  be  served,  or  to  the 
president,  secretary,  or  other  executive 
officer  or  any  direedor  of  the  corporation 
or  assoeuation  to  be  served,  or  to  the 
attorney  of  record  representing  such 
person;  or 

(ii)  By  leaving  a  copy  of  the  document 
or  paper  at  the  principal  office  or  place 
of  business  or  residence  of  such 
individual  partnership,  coiporation, 
organization,  or  association,  or  of  the 
attorney  of  record  representing  such 
persem  and  mailing  by  regular  mail 
another  ce^y  to  such  {lerscm  at  such 
adefress;  or 

(iii)  By  registering  or  certifying  and 
mailing  a  copy  of  t^  doemment  or 
paper,  addre^d  to  such  individual 
peulnership,  exRporation,  organization, 
or  assoedation,  or  to  the  attorney  of 
record  representing  such  person,  at  the 
last  known  residei^  cw  {»inci}>al  office 
or  plae:c  erf  business  of  such  person: 
Provided,  That  if  the  registei^  or 
certified  document  or  {lajier  is  returned 
undelivered  because  the  addressee 
refused  or  failed  to  act:ept  defivery,  the 
document  or  pa{>er  shall  be  served  by 
remaiUng  it  by  regular  mail.  Proof  of 
servke  under  this  {laragrairfi  shall  be 
made  by  the  certificate  of  the  person 
who  aerfually  made  tiie  service: 

Provided,  That  if  the  service  be  made  by 
mail,  under  paragra{>h  (m}(2Kiii)  dt  this 
section,  pro^  of  smvice  shall  be  made 
by  the  return  {lost-office  receipt  in  the 
case  of  registered  or  certified  mail  or  by 
the  certificate  of  tiie  penan  vrbo  mailed 
the  matter  by  regular  mail.  Any 
certificate  or  post-office  recei{it  returned 
to  the  Presidh^  Officer  or  Aefaninistrator 
shall  be  filed  ly  die  Presiding  Officer  or 
Administrator,  and  made  a  part  of  the 
record  of  the  {iroceeding. 

(3)  Extensions  of  time.  The  time  for 
the  filing  of  any  document  or  pai>er 
required  or  authorized  under  this  section 
to  be  filed  may  be  extended  by  the 
Presiding  Officer  or  die  Administrator 
as  provided  in  paragraph  Q)  of  this 
section,  if  in  the  |u<l^ent  of  the 
Presidiiig  Officer  or  the  Administrator, 
as  the  case  may  be.  diere  is  good  reason 
for  the  extension.  In  all  instances  in 
which  time  permits,  notice  of  the  request 
for  extension  of  die  time  shall  be  given 
to  the  other  party  with  oppiortunity  to 
submit  views  concerning  the  request. 

(4)  Effective  date  of  filing.  Any 
document  or  paper  required  or 


authorized  under  this  section  to  be  filed  I 

shall  be  deemed  to  be  filed  at  the  time  \ 

when  it  reaches  the  {lerson  with  whom  \ 

the  document  or  pa{>er  must  be  filed.  | 

(5)  Computation  of  time.  Saturdays,  ! 

Simdays,  and  holidays  shall  be  included  ^ 

in  computing  the  time  allowed  for  the 
filing  of  any  document  or  {lapen 
Provided,  'That,  when  such  time  expires 
on  a  Saturday.  Sunday,  or  holiday,  such 
period  shall  be  extended  to  include  the 
next  following  business  day. 

(n)  Ex  parte  communications.  (1)  At 
no  stage  of  the  proceeding  between  its 
institution  and  the  issuance  of  the  final 
decision  shall  the  Presiding  Officer  or 
Administrator  discuss  ex  parte  the 
merits  of  the  proceeding  with  any 
person  who  is  connected  with  the 
proceeding  in  an  advocative  or  in  an 
investigative  capacity,  or  with  any 
representative  of  such  {lerson:  Provided, 

That  the  Presiding  Officer  or 
Administrate  may  discuss  the  merits  of 
the  case  with  such  a  person  if  all  {larties 
to  the  proceeding,  or  their  attorneys 
have  been  given  notice  and  an 
oppetunity  to  partidiiate.  A 
memorandum  of  such  discussion  sh^ 
be  induded  in  the  record. 

(2)  No  interested  {lerson  shaU  make  or 
knowingly  cause  to  be  made  to  the 
Presiding  Officer  or  Administrator  an  ex 
parte  communication  relevant  to  the 
merits  of  tiie  proceeding. 

(3)  If  the  Pi^kbng  Officer  of  die 
Adn^strator  receives  an  ex  {larte 
communication  in  vidation  of  this 
paragrairfi,  the  individual  who  receives 
the  communication  shall  place  in  the 
public  record  of  the  {miceeding: 

(i)  Any  such  written  communication; 

(ii)  Memoranda  stating  the  substance 
of  such  oral  communication:  and 

(iii)  Any  vmtten  re^onse,  ai^ 
memoranda  stating  the  substance  of  any 
oral  response  to  the  ex  parte 
communication. 

(4)  For  purposes  of  this  section  ex 
parte  commun/cofran  means  an  cural  or 
writtmi  communication  not  on  the  public 
record  with  respect  to  which  reasonable 
prior  notice  to  ^  {larties  is  not  givmi. 
but  it  shall  not  indude  requests  for 
status  reports  an  any  matt«r  or  the 
proceeding. 

Dated:  May  Iw  166(2. 

Daniel  Hday, 

Administrator. 
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